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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8577 


ELSIE MARIE NALLEY BETKER, Appellant, 

v. 

ALFRED W. NALLEY, Surviving Trustee Under Deed 
and Executor Under Will, GEORGE ROSE, Trustee, 
Appellees. 


Appeal from a Final Judgment of the District Court of the 
United States for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This appeal by Elsie Marie Nallev Betker (plaintiff be¬ 
low) is from a final decree entered on the 24th day of June, 
1943 (Appt’s App. p. 20) by the District Court of the United 
States for the District of Columbia dismissing her com¬ 
plaint (Appt’s App. p. 20) and denying the relief prayed. 
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The District Court had jurisdiction under Sec. 101, Title 
18 of the 1929 District of Columbia Code, and this Court 
has jurisdiction under Sec. 26, same Title and Code. 

I STATEMENT OF THE CASE. 

Mary Catherine Nalley, a widow, and the mother of nine 
children, owned dwelling houses 531 Ninth Street, South¬ 
east, and 1101 Eleventh Street, Southeast. She and her 
unmarried daughter Elsie, who was thirty-three years of 
age in 1930, had lived together in the Ninth Street house 
since Elsie’s birth. 

Upon reaching the ripe age of seventy-seven years, Mrs. 
Nalley had determined that Elsie should have the Ninth 
Street house as her home after she was gone and that the 
other children should have the Eleventh Street house or 
its proceeds. She could have given the Ninth Street house 
to Elsie by Will but preferred doing it by more secure 
means. Accordingly, to accomplish her purpose and de¬ 
sign, Mrs. Nalley executed a deed in trust on June 17, 1930 
(copied below) and afterwards recorded it among the land 
records of the District of Columbia. The said deed in trust 
dated June 16,1930, is also copied in the complaint (Appt’s 
App. pp. 2-5). 

This Deed, Made this 16th day of June, A. D., 1930, 
by and between Mary Catherine Nalley, of the City of 
Washington, District of Columbia, party of the first 
part, and Alfred W. Nalley and J. Elmon Shelton, of 
the same place, Trustees, parties of the second part, 

WlTXESSETH : 

Whereas the party of the first part is the widow and 
devisee of William A. Nalley, deceased, and the sur¬ 
vivor of said William A. Nalley and Mary Catherine 
Nalley, and she is in the sole and exclusive possession 
of the hereinafter described property. 

Now, Therefore, is consideration of one dollar paid 
by the parties of the second part to the party of the 
first part, the receipt of which is hereby acknowledged, 
the party of the first part does hereby grant and con¬ 
vey to the parties of the second part, their heirs and 
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assigns, the following described two parcels of land 
situate in the City of Washington, District of Colum¬ 
bia, viz: 

Parcel (1). Lot numbered Forty-one (41) in Fred¬ 
erick Whalen’s subdivision in Square numbered Nine 
Hundred and Twenty-six (926), as per plat recorded 
in Book 26 page 150 of the Surveyor’s office of said 
District, being the same property conveyed to the 
party of the first part and her husband, William A. 
Nalley, as joint tenants, by Herman W. Denison and 
wife by Deed dated April 6, 1908 and recorded April 
7, 1908 in Liber 3138 at folio 274 et seq., and being 
known as premises 531 Ninth Street, Southeast. 

Parcel (2). Lot numbered Five (5) in Samuel R. 
Bond and Ferdinand Schmidt, Trustees’ subdivision of 
parts of Lots numbered One (1) and Four (4) in 
Square numbered Nine Hundred and Seventy-six 
(976), as per plat recorded in Book 15 page 10 in the 
Surveyor’s office of said District, being the same prop¬ 
erty conveyed to William A. Nalley, the deceased hus¬ 
band of the party of the first part, by Charles W. 
Kibbey by Deed dated October 7, 1903 and recorded 
October 10, 1903 in Liber 2765 folio 169 et seq., and 
being known as premises 1101 Eleventh Street, South¬ 
east 

To Have and to Hold the same, together with the 
improvements thereon, and the easements, ways, 
rights, privileges and appurtenances to the same be¬ 
longing or in anywise appertaining, unto and to the 
use of the parties of the second part, their heirs and 
assigns forever, to hold in and upon the trusts herein¬ 
after declared, viz: 

(a) For the use and benefit of the party of the first 
part during her lifetime, she to receive the entire net 
income therefrom. 

(b) To convey the said property or any part 
thereof, or any less estate, by absolute deed or by 
mortgage, as the party of the first part may direct, 
such direction to be evidenced by her joining in the 
conveyance and signing and acknowledging the same. 
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1 (c) Upon the death of the party of the first part, 
unless it be otherwise disposed of in fee as provided 
above by paragraph lettered (b), to convey the afore¬ 
said parcel (1) in fee simple and absolutely to Elsie 
Marie Xalley, daughter of the party of the first part, 
subject to any encumbrance that may be placed upon 
said property by the party of the first part. 

(d) Upon the death of the party of the first part, 
unless it be otherwise disposed of in fee as provided 
above by paragraph lettered (b), to sell the aforesaid 
parcel (2), either privately or publicly, at such price 
and upon such terms as in their judgment is proper, 
and after paying all of the expenses in connection with 
such sale, including compensation to said trustees of 
five per cent, to be computed on the gross proceeds 
from such sale, and reasonable attorney’s fee, to divide 
the same equally between the following named children 
of the party of the first part, viz, Charles Xalley, 
Henry Xalley, Elizabeth A. Smith, Alfred W. Xalley, 
Philip Xalley, Bernard Xalley and Louis Xalley; the 
share of said son Bernard Xallev shall be held bv said 
trustees for his use and benefit and they are author¬ 
ized to expend the principal, as well as the income 
therefrom, for his use and benefit, and upon regaining 
his mentality, they shall pay over to him the remain¬ 
ing portion of his share but if he shall die prior to re¬ 
gaining his mentality, the remainder of his share shall 
be used to defray his funeral expenses and the balance 
shall be divided among her said named children or the 
survivors of them. 

And the party of the first part covenants that she 
will warrant specially the property hereby conveyed 
and that she will execute such further assurances of 
the same as may be requisite or necessary. 

Witness the hand and seal of the party of the first 
part on the day and year first above written. 

(Signed) Mary Catherine Xalley (Seal) 

Signed, scaled and delivered in the presence of (Signed) Theresa 
Btckhantz. 

District of Columbia, ss: 

I, Theresa Buckliantz, a Xotary Public in and for 
the District aforesaid, do hereby certify that Mary 
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Catherine Nallev, party to a certain Deed dated the 
16th day of June, A.D., 1930, and hereto annexed, per¬ 
sonally appeared before me in said District; the said 
Mary Catherine Nalley being personally well known to 
me as the person who executed the said Deed and 
acknowledged the same to be her act and deed. 

Given under my hand and Notarial seal this 17th 
day of June, A. D., 1930. 

(Signed) Theresa Buckhantz, 
Notary Public , D. C. 

By this deed in trust Mrs. Nalley divested herself of her 
title to the houses and vested it in fee in her trustees to 
hold in trust in and upon the trusts therein declared. 

By virtue of this deed in trust, appellant claims that 
that she became the equitable owner of the house 531 Ninth 
Street, Southeast, which, upon her mother’s death, ripened 
into an absolute and indefeasible ownership; and that the 
only contingency provided for in the deed in trust which 
could defeat her title was the absolute sale thereof during 
her mother’s lifetime as the deed in trust contains no re¬ 
served power of revocation or modification. 

Mrs. Nalley died on July 19, 1941, while appellant was 
still living with her in the Ninth Street home. Upon her 
mother’s death, appellant learned that her mother and the 
trustees named in the deed in trust of June 16, 1930 had 
on February 6, 1934, executed and delivered to appellee, 
George Rose, as trustee, a deed in trust also copied in the 
complaint (Appt’s App. pp. 7-9). 

By the latter trust deed it was attempted to vary and 
destroy the efficacy of the deed in trust of June 16, 1930 
and to defeat Elsie’s equitable title to 531 Ninth Street, 
Southeast, by conveying that house to appellee, George 
Rose, in trust for the uses and purposes therein declared, 
one of which was to convey 531 Ninth Street Southeast as 
Mary Catherine Nalley might direct by her last Will and 
Testament. 

Appellant also learned that on February 23, 1934, her 
mother made a Will. This Will was admitted to probate 
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and record without prejudice to this suit and appellant’s 
claimed ownership of 531 Ninth Street under the deed in 
trust of June 16, 1930. By the Will Mrs. Nalley directed 
her executor, the appellee Alfred W. Nalley, to sell 531 
Ninth Street, Southeast, and 1101 Eleventh Street, and 
divide the proceeds among her eight children and the chil¬ 
dren of a deceased son, per stirpes. 

Upon learning of these three instruments, appellant filed 
her complaint (Appt’s App. p. 13), in which she prayed, 
inter alia, as follows: 

1st: That the defendant Alfred W. Nalley, as sur¬ 
viving trustee under said deed in trust dated June 16, 
1930, be directed to convey to her in fee simple the 
legal title to the aforesaid described property im¬ 
proved by premises 531 Ninth Street, Southeast. 

2nd: That it be adjudged that the deed in trust 
dated February 6, 1934 and recorded April 9, 1934 in 
Liber 6787 folio 585 et seq., is void upon the ground or 
grounds stated in this complaint. 

3rd: That it be adjudged that no title to the real 
estate known as premises 531 Ninth Street, Southeast, 
is vested in the defendant George Rose, trustee, or in 
the defendant Alfred W. Nalley, as trustee and execu¬ 
tor under the Will of Mary Catherine Nalley, deceased. 

The defendants (appellees) filed answers (Appt’s App. 
pp. 16-18), without stating any of the facts or circum¬ 
stances surrounding the execution of the second trust deed 
or the Will. 

The case came to trial in the District Court before Mr. 
Justice O’Donoghue who made findings of fact and conclu¬ 
sions of law (Appt’s App. pp. 18, 19). In the findings the 
Court said that no agreement existed between Elsie and 
her mother whereby the latter agreed to devise or convey 
531 Ninth Street to her in consideration of services ren¬ 
dered and that the deed in trust of June 16, 1930 was not 
executed in consideration of the same. But appellant never 
alleged that any agreement or contract existed between 
herself and her mother; on the contrary she alleged that 
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the trust deed of June 16,1930 was her mother’s voluntary 
act and deed. 

The second and third paragraphs of the conclusions of 
law are as follows: 

2. That the Deed in Trust of June 16, 1930 did not 
preclude the execution of the Deed in Trust of Febru¬ 
ary 6, 1934 but that the latter Deed was executed pur¬ 
suant to the provisions of the former Deed. 

3. That plaintiff’s rights and interests are governed 
by the Deed in Trust of February 6,1934. 

On June 24, 1943, a decree was entered dismissing appel¬ 
lant’s complaint (Appt’s App. p. 20). Appellant filed 
notice of appeal (Appt’s App. p. 20), of which copy was 

mailed bv the Clerk of the District Court to counsel of rec- 
* 

ord for the appellees (Appt’s App. p. 20.). Simultaneously 
with the filing of points relied on on appeal (Appt’s App. 
pp. 21-22), appellant filed a cost bond in the penalty of 
$250.00 (Appt’s App. p. 20). 


STJ] 


[ARY OF ARGUMENT. 


1. The deed in trust dated June 16, 1930 was voluntarily 
executed and recorded by Mary Catherine Nalley. 

2. By that trust deed Mary Catherine Nalley divested 
herself of, and vested in the trustees therein in fee simple, 
all of her right, title, interest and estate in the real estate 
conveyed. 

3. By said trust deed Mary Catherine Nalley conveyed 
said property to the trustees to hold in trust upon the 
trusts therein declared and none other, and she reserved 
unto herself no power or right of revocation in case she 
changed her mind. 

4. By said deed in trust appellant became vested with 
an equitable title to 531 Ninth Street, Southeast, defeasible 
only by an absolute sale thereof in her mother’s lifetime 
(which did not occur) and upon her mother’s death her 
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equitable title ripened into a perfect and indefeasible title 
in fee. 

5. The provisions of paragraphs (a) and (b) of said 
deed in trust did not vest in the trustees power to vary or 
destroy its efficacy except in case of absolute sale; nor did 
they contain any reservation by Mrs. Nalley of a right to 
do so or power to vary the legal effect of the instrument 
except by absolute sale. 

6. The second trust deed and the Will, being in deroga¬ 
tion of the provisions of the deed in trust of June 16, 1930, 
are void insofar as they attempt to destroy and defeat 
appellant’s title to 531 Ninth Street, Southeast, obtained 
under sub-paragraph (c) of the deed in trust of June 16, 
1930. 

Accordingly, the District Court erred in denying the re¬ 
lief which appellant prayed for by her original complaint. 

1 STATEMENT OF POINTS. 

The District Court erred as follows: 

1. In entering the appealed judgment dismissing plain¬ 
tiff’s original complaint. 

2. In not adjudging that plaintiff was entitled to the re¬ 
lief prayed for by her original complaint. 

3. In adjudging that Mary Catherine Nalley by her deed 
dated June 16, 1930 and recorded June 27, 1930 in Liber 
6461 folio 365 et seq., copied in the complaint, reserved unto 
herself the power to revoke or modify the provisions of 
said deed in case she changed her mind. 

4. In adjudging upon the admitted allegations of the 
original complaint that Mary Catherine Nalley, by virtue 
of the said deed dated June 16, 1930 and recorded June 27, 
1930 in Liber 6461 folio 365 et seq., reserved unto herself 
the power to direct her trustees, Alfred W. Nalley and J. 
Elmon Shelton, without the consent of plaintiff thereto, to 
make, execute and deliver the deed dated February 6, 1934 
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and recorded April 9, 1934 in Liber 6787 folio 575, copied 
in the original complaint. 

5. In adjudging that the deed dated February 6,1934 and 
recorded April 9, 1934 in Liber 6787 folio 585, copied in the 
original complaint, constitutes the due execution of the 
powers and authority reserved by Mary Catherine Nalley 
under her deed dated June 16, 1930 and recorded June 27, 
1930 in Liber 6461 folio 365 et seq. 

6. In adjudging that Mary Catherine Nalley, by virtue 
of the said deed dated June 16, 1930 and recorded June 27, 
1930 in Liber 6461 folio 365 et seq., reserved unto herself 
the power to dispose of the property therein described by 
her last Will and Testament copied in the original com¬ 
plaint. 

7. In not adjudging that the plaintiff, by virtue of the 
deed dated June 16, 1930 and recorded June 27, 1930 in 
Liber 6461 folio 365 et seq., is the present equitable owner 
of premises 531 Ninth Street, Southeast, as described in 
the original complaint, and that she is entitled to have the 
legal title thereof conveyed to her as provided in and by 
that deed. 

8. In adjudging that Mary Catherine Nalley did not 
divest herself of all of her right, title, interest and estate 
in premises 531 Ninth Street, Southeast, by the said deed 
dated June 16, 1930 and recorded June 27, 1930 in Liber 
6461 folio 365 et seq., except to direct the sale or mortgage 
of that property by absolute deed or to lease the same. 

ARGUMENT. 

Mrs. Nalley and Elsie having lived together through 
thick and thin since Elsie’s birth, it was natural for Mrs. 
Nalley, in her declining years, to think about Elsie’s future 
'welfare. And it was also natural for Mrs. Nalley to give 
the home property to Elsie since, if sold, its proceeds, if 
divided among her nine children, would not yield much to 
Elsie. 
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Ordinarily parents dispose of their property by Will, but 
Mrs. Nalley, who was favoring Elsie over her other chil¬ 
dren, doubtless foresaw that litigation for Elsie would 
likely follow a Will and she wanted the satisfaction in her 
lifetime of knowing that she had secured Elsie in the home 
after her death. Elsie’s future welfare, therefore, was 
her motivating concern, otherwise there would have been 
no occasion for making either a Will or deed. Accordingly, 
Mrs. Nalley executed the deed in trust of June 16,1930 and 
to perpetuate and place it beyond recall and the reach of 
others, she recorded it among the land records of the Dis¬ 
trict of Columbia. There is no suggestion made anywhere 
that Elsie influenced her mother’s action, i 

The only contingency provided for in the deed in trust 
of June 16, 1930 which would defeat Elsie’s title to the 
home was its sale, which never occurred. 

This is not the case of a vendor, who, by absolute deed 
to a vendee, reserves unto herself, out of the title to the 
property conveyed, rights and powers which, if exercised, 
would defeat the instrument (see Golding v. Guitlier, 113 
Md. 187, 77 Atl. 333); instead, it is the case of a mother, 
moved by considerations of care received and love and 
affection for a deserving unmarried daughter, who con¬ 
veyed her property to trustees and vested in them her abso¬ 
lute title thereto in order that that daughter might own 
the home after her death unless it was sold in her lifetime. 

The provisions of paragraphs (a) and (b) of the deed in 
trust of June 16,1930 do not vest in the trustees the power 
to destroy its efficacy except in case of absolute sale; nor do 
they contain any reservation by Mrs. Nalley of a right or 
power to vary the effect of the instrument except by abso¬ 
lute sale. Any other construction would defeat the pri¬ 
mary purpose of the instrument and render it worthless 
in its inception. 

Therefore it is immaterial that Mrs. Nalley changed her 
mind. Elsie’s title to the home could not be defeated in 
the manner attempted without her consent. 
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Bogert on Trusts and Trustees (1935), Vol. 4, s. 
993. 

Scott on Trusts (1939), Vol. 3, ss. 329 (a), 330 and 
330 (1). 

Perry on Trusts (1929), 7th Ed., Vol. 2, ss. 920, 920 
(a), 920 (b); Vol. 1, s. 104. 

Hurt v. Gilmer, 59 App. D. C. 282, 40 Fed. (2) 794. 
Bunten v. American Security & Trust Co., 25 App. 
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Sieling v. Sieling, 151 Md. 536,135 Atl. 376. 

Gulick v. Gulick, 39 X. J. Eq. 401. 
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Allen v. Safe Deposit & Trust Co., 177 Md. 26, 7 
Atl. (2) 180. 

Brown v. Fidelity Trust Co., 126 Md. 175, 94 Atl. 523. 
Byrne v. Gunning, 75 Md. 30. 

Brown v. Mercantile Trust Co., 87 Md. 377, 40 Atl. 
256. 

Zimmerman v. Frushour, 108 Md. 115, 69 Atl. 796. 
Price v. Price, 162 Md. 656, 161 Atl. 2. 

Sewell v. Roberts, 115 Mass. 262. 

Stoehr v. Miller, 296 Fed. 414. 

Whiteside v. Verity, 269 Fed. 227. 

Roberts v. Taylor, 300 Fed. 257. 

Downs v. Security Trust Co., 175 Ky. 789, 796, 194 
S. W. 1041. 

See also notes in 91 A. L. K. 102, and 131 A. L. R. 
457. 

Accordingly, it is respectfully submitted that the ap¬ 
pealed decree dismissing appellant’s complaint should be 
reversed and the District Court be directed to grant the 
relief prayed for by the complaint. 

Respectfully submitted, 

George C. Gertmax, 

Attorney for Appellant, 
American Security Building, 
Washington, D. C. 
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1 Endorsed: Filed Oct 24 1941 Charles E. Stew¬ 

art, Clerk 

District Court of the United States for the District of 

Columbia 

Civil Action No. 13387 

Elsie Marie N alley Betker, (531 Ninth Street, S. E.) 

Plaintiff , 

—vs— 

Alfred W. Nalley, Surviving Trustee under Deed and 
Executor and Trustee under Will, (West Falls Church, 
Virginia) 

George Rose, Trustee, (1734 North Pennsylvania Street 
i Indianapolis, Indiana) Defendants. 

Amended Complaint filed 4/29/42 

' Complaint to Require Execution of Deed in Trust 

Jurisdiction of the Court is founded upon Sec. 85, Sub- 
Chapter 3 of Chapter 1, of the 1901 District of Columbia 
Code. 

1. On the 16th day of June, 1930, plaintiff’s mother, Mary 
Catherine Nalley (who was then approximately 77 years of 
age and a widow), made the following deed in trust recorded 
among the land records of the District of Columbia on the 
27th day of June, 1930 in Liber 6461 folio 365 et seq: 

This Deed, Made this 16th day of June, A. D., 1930, by and 
between Mary Catherine Nalley, of the City of Washington, 
District of Columbia, party of the first part, and Alfred W. 
Nalley and J. Elmon Shelton, of the same place, Trustees, 
parties of the second part, WITNESSETH: 

Whereas the party of the first part is the "widow and dev¬ 
isee of William A. Nalley, deceased, and the survivor of 
said William A. Nalley and Mary Catherine Nalley, and 
she is in the sole and exclusive possession of the herein¬ 
after described property. 
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2 Now, Therefore, in consideration of one dollar paid 
by the parties of the second part to the party of the 
first part, the receipt of which is hereby acknowledged, the 
party of the first part does hereby grant and convey to the 
parties of the second part, their heirs and assigns, the fol¬ 
lowing described two parcels of land situate in the City of 
Washington, District of Columbia, viz: 

Parcel (1). Lot numbered Forty-one (41) in Frederick 
Whalen’s subdivision in Square numbered Nine Hundred 
and Twenty-six (926), as per plat recorded in Book 26 page 
150 of the Surveyor’s office of said District, being the same 
property conveyed to the party of the first part and her 
husband, William A. Nalley, as joint tenants, by Herman 
W. Denison and wife by Deed dated April 6, 1908 and re¬ 
corded April 7, 1908 in Liber 3138 at folio 274 et seq., and 
being known as premises 531 Ninth Street, Southeast. 

Parcel (2). Lot numbered Five (5) in Samuel K. Bond 
and Ferdinand Schmidt, Trustees’ subdivision of parts of 
Lots numbered One (1) and Four (4) in Square numbered 
Nine Hundred and Seventy-six (976), as per plat recorded 
in Book 15 page 10 in the Surveyor’s office of said District, 
being the same property conveyed to William A. Nalley, 
the deceased husband of the party of the first part, by 
Charles W. Kibbev by Deed dated October 7, 1903 and re¬ 
corded October 10, 1903 in Liber 2765 folio 169 et seq., and 
being known as premises 1101 Eleventh Street, Southeast. 

To Have and to Hold the same, together with the improve¬ 
ments thereon, and the easements, ways, rights, privileges 
and appurtenances to the same belonging or in anywise ap¬ 
pertaining, unto and to the use of the parties of the second 
part, their heirs and assigns forever, to hold in and upon 
the trusts hereinafter declared, viz: 

(a) For the use and benefit of the party of the first part 
during her lifetime, she to receive the entire net income 
therefrom. 
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(b) Ifo convey the said property or any part thereof, or 
any less estate, by absolute deed or by mortgage, as the 
party of the first part may direct, such direction to be evi¬ 
denced by her joining in the conveyance and signing and 
acknowledging the same. 

(c) Upon the death of the party of the first part, unless it 
be otherwise disposed of in fee as provided above by para¬ 
graph lettered (b), to convey the aforesaid parcel (1) in 
fee simple and absolutely to Elsie Marie Xalley, daughter 
of the party of the first part, subject to any encumbrance 
that may be placed upon said property by the party of the 
first part. 

(d) Upon the death of the party of the first part, unless it 

be otherwise disposed of in fee as provided above by 
3 paragraph lettered (b), to sell the aforesaid parcel 

(2), either privately or publicly, at such price and 
upon such terms as in tlieir judgment is proper, and after 
paying all of the expenses in connection with such sale, in¬ 
cluding compensation to said trustees of five per cent, to be 
computed on the gross proceeds from such sale, and reason¬ 
able attorney’s fee, to divide the same equally between the 
following named children of the party of the first part, viz, 
Charles Xalley, Henry Xalley, Elizabeth A. Smith, Alfred 
W. Xalley, Philip Xalley, Bernard Xalley and Louis Xalley; 
the share of said son Bernard Xalley shall be held by said 
trustees for his use and benefit and they are authorized to 
expend the principal, as well as the income therefrom, for 
his use and benefit, and upon regaining his mentality, they 
shall pay over to him the remaining portion of his share but 
if he shall die prior to regaining his mentality, the re¬ 
mainder of his share shall be used to defray his funeral 
expenses and the balance shall be divided among her said 
named children or the survivors of them. 

And the party of the first part covenants that she will war¬ 
rant specially the property hereby conveyed and that she 
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will execute such further assurances of the same as mav be 
requisite or necessary. 

Witness the hand and seal of the party of the first part on 
the dav and rear first above written. 

(Signed) Mary Catherine Xalley (Seal) 

Signed, sealed and delivered in tlie presence of (Signed) Theresa 
Buck han tz. 

District of Columbia, ss: 

I, Theresa Buckhantz, a Notary Public in and for the Dis¬ 
trict aforesaid, do hereby certify that Mary Catherine Xal¬ 
ley, party to a certain Deed dated the 16th day of June, 
A. D., 1930, and hereto annexed, personally appeared before 
me in said District; the said Mary Catherine Xalley being 
personally well known to me as the person who executed 
the said Deed and acknowledged the same to be her act and 
deed. 

Given under my hand and Notarial seal this 17th day of 
June, A. D., 1930. 

(Signed) THERESA BUCKHANTZ 
Notary Public , D. C. 

At the time the said trust deed was made, although plain¬ 
tiff then resided with her, her mother was under no con¬ 
straint whatsoever and plaintiff took no overt part in the 
conception, preparation, execution, delivery or recordation 
of said trust deed and it was her mother's free and volun¬ 
tary act and deed. 

4 Except for a space of about five months in the 

year 1937, plaintiff, who is now 44 years of age and 
who married James C. Betker on January 18, 1936, has 
lived and resided with her mother in premises 531 Ninth 
Street, Southeast, all of her life, and the consideration 
which doubtless moved her mother to make the said trust 
deed, insofar as it concerned plaintiff, was the care, atten¬ 
tion, affection and society which she bestowed upon her 
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mother since childhood. Said trust deed evinced her 
mother’s intention to irrevocably settle upon plaintiff the 
ownership of premises 531 Ninth Street, Southeast, unless 
she disposed of it by sale in her lifetime; any other dis¬ 
position, except the mortgaging of said property, would 
be in derogation of the grant and void. 

By the provisions of the said deed in trust plaintiff’s 
mother divested herself forever of the record and pro¬ 
prietary fee simple title and ownership of the real estate 
therein described, reserving unto herself only a life estate 
in the real estate and the power to dispose of it by sale or 
mortgage. She reserved unto herself no power of revoca¬ 
tion of (1) the deed in trust itself, (2) the estate thereby 
granted and created, or (3) the altering or modification of 
the trusts thereby created, and by virtue of the powers 
vested in the trustees named in said deed in trust, namely, 
Alfred W. Xalley and J. Elmon Shelton, to convey the real 
estate therein described to a purchaser in case of sale, or to 
a mortgagee in case of its being mortgaged, whenever so 
directed by said Mary Catherine Xalley in the manner 
authorized by the deed, to otherwise convey said property 
would be in contravention of the power, trusts and estate 
granted and created by said deed in trust. 

2. By virtue of said deed in trust, plaintiff became the con¬ 
tingent equitable owner of Lot 41 in Frederick 
5 Whalen's subdivision in Square 926, in the District of 
i Columbia, as per plat recorded in Book 26 page 150 of 
the Surveyor’s Office of said District, and being improved 
and known as premises 531 Xinth Street, Southeast, and 
upon the death of her mother, Mary Catherine Nallev, plain- 

became entitled to a convevance bv the defendant Alfred 

» •> 

W. Xalley, as surviving trustee under said deed in trust 
(his co-trustee, J. Elmon Shelton, having died since the 
execution of said deed in trust), of the legal title thereto 
and she is now in possession of said property claiming the 
same as absolute owner thereof; it not having been sold or 
mortgaged by her mother after the execution, delivery 
and recordation of the said deed in trust. 
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3. Plaintiff’s mother died on the 19th day of July, 1941, 
while living with plaintiff in said premises 531 Ninth 
Street, Southeast. Upon her death, plaintiff learned that 
on February 6, 1934 her mother and the said trustees 
Alfred W. Nalley and J. Elmon Shelton executed and de¬ 
livered to the defendant George Rose, as trustee, the fol¬ 
lowing deed in trust which was recorded on the 9th day of 
April, 1934, among said land records in Liber 6787 folio 
585 et seq: 

This Deed, Made this 6th day of February, A.D., 1934, by 
and between Alfred W. Nalley and J. Elmon Shelton, Trus¬ 
tees, at the direction of Mary Catherine Nalley, who joins 
in this deed and makes it her own, all of whom are parties 
of the first part, of the City of Washington, District of 
Columbia, and George Rose, of the same place, Trustee, 
party of the second part, Witnesseth: 

Whereas the parties of the first part hold in fee the here¬ 
inafter described property and are in sole and exclusive 
possession thereof, for the use and benefit of Mary Cather¬ 
ine Nalley, one of the parties of the first part. 

Now, Therefore, in consideration of one dollar paid by the 
party of the second part to the parties of the first part, the 
receipt of which is hereby acknowledged, the parties of the 
first part do hereby grant and convey to the party of the 
second part, his heirs and assigns, the following de- 
6 scribed two parcels of land situated in the City of 
Washington, District of Columbia, viz: 

Parcel (1). Lot numbered Forty-one (41) in Frederick 
Whalen's subdivision in Square numbered Nine Hundred 
and Twenty-six (926), as per plat recorded in Book 26 page 
150 of the Surveyor’s Office of said District, being the same 
property conveyed to Alfred W. Nalley and J. Elmon Shel¬ 
ton, Trustees, parties of the first part by Mary Catherine 
Nalley, one of the parties of the first part, for her use and 
benefit, by Deed dated June 16, 1930 and recorded June 
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27, 1930 in Liber 6461 at folio 365 et seq., and being known 
as premises 531 Ninth Street, Southeast. 

Parcel (2). Lot numbered Five (5) in Samuel R. Bond 
and Ferdinand Schmidt, Trustees’ subdivision of parts of 
Lots numbered One (1) and Four (4) in Square numbered 
Nine Hundred and Seventy-six (976), as per plat recorded 
in Book 15 page 10 in the Surveyor’s office of said District, 
being the same property conveyed to Alfred W. Nalley and 
J. Elmon Shelton, parties of the first part, Trustees, by 
Mary Catherine Nalley, one of the parties of the first part, 
for her use and benefit, by Deed dated June 16, 1930 and 
recorded June 27, 1930 in Liber 6461 at folio 365 et seq., 
and being known as premises 1101 Eleventh Street, South¬ 
east. 

To Have and to Hold the same, together with the improve¬ 
ments thereon, and the easements, ways, rights, privileges 
and appurtenances to the same belonging or in anywise 
appertaining, unto and to the use of the party of the second 
part, his heirs and assigns forever, to hold in and upon the 
trusts hereinafter declared, viz: 

(a) For the use and benefit of Mary Catherine Nalley, one 
of the parties of the first part, during her lifetime, she to 
receive the entire net income therefrom. 

(b) To convey the said property or any part thereof, or 
any less estate, by absolute deed or by mortgage, as Mary 
Catherine Nalley, one of the parties of the first part may 
direct, such direction to be evidenced by her joining in the 
conveyance and signing and acknowledging the same. 

(c) Upon the death of Mary Catherine Nalley, one of the 
parties of the first part, unless it be otherwise disposed of 
in fee as provided above by paragraph lettered (b), to dis¬ 
pose of said parcels (1) and (2) aforesaid, as she, Mary 
Catherine Nalley, one of the parties of the first part, may 
by will direct, upon such terms and according to such pro¬ 
visions as are in said will named and set forth. 
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And the parties of the first part covenant that they will 
warrant specially the property hereby conveyed and that 
they will execute such further assurances of the same as 
may be requisite or necessary. 

7 Witness the hand and seal of the parties of the first 
part on the day and year first above written. 

(Signed) ALFRED W. NALLEY (Seal) 
J. ELMON SHELTON (Seal) 
MARY C. NALLEY (Seal) 
Signed, sealed and delivered 

in the presence of— 

District of Columbia, ss: 

I, David D. Gross, a Notary Public in and for the Dis¬ 
trict aforesaid, do hereby certify that Mary Catherine 
Nallev, Alfred W. Nalley and J. Elmon Shelton, parties to 
a certain Deed dated the 6th day of February, A.D., 1934, 
and hereto annexed, personally appeared before me in said 
District; the said Mary Catherine Nalley, Alfred W. Nalley 
and J. Elmon Shelton being personally well known to me 
as the persons who executed the said Deed and acknowl¬ 
edged the said Deed to be their act and deed. 

Given under my hand and Notarial seal this 23d day of 
February, A. D. 1934. 

(Signed) David D. Gross 

(Notarial Seal) Notary Public, D. C. 

Plaintiff also learned that on the 23rd day of February, 
1934, her mother made the following Will which has been 
admitted to probate and record by the Probate Division of 
this Honorable Court in Administration Cause No. 58866— 
the order admitting said Will to probate expressly provid¬ 
ing that its probate is without prejudice to plaintiff’s claim 
of ownership of said premises 531 Ninth Street, Southeast, 
and her right to prosecute this action: 

I, Mary Catherline Nalley, residing at 531 Ninth Street, 
Southeast, being of sound mind, memory and understand- 
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ing, do make, publish and declare this typewritten docu¬ 
ment as and for my last will and testament, hereby ex¬ 
pressly revoking all previous wills and testamentary 
disposition made by me. 

First: I give, bequeath and devise in fee simple and abso¬ 
lutely, my residence, 531 Ninth Street, Southeast, in the 
City of Washington, District of Columbia, and all of the 
household furniture, household effects, wearing apparel 
and contents of every character and description within said 
premises 531 Ninth Street, Southeast, to my son, 
8 Alfred W. Nalley, as trustee, and I direct him to sell 
and convey the same absolutely, as soon after my 
death as may be practicable and when, in his judgment, a 
fair price can be obtained therefor—the purchaser or pur¬ 
chasers being relieved of seeing to the application of the 
proceeds,—and after deducting the costs and expenses inci¬ 
dent to such sale, as well as the cost and expense of probat¬ 
ing this will and the payment of any debts that I may owe 
at the time of my death, including my funeral expenses, 
the proceeds shall be divided by him into nine equal parts 
and one-ninth paid to each of my following-named chil¬ 
dren, viz., Charles Nalley, Henry Nalley, Elizabeth A. 
Smith, Alfred W. Nalley, Phillip Nalley, Bernard Nalley, 
Louis Nalley, and Elsie Marie Nalley, and one-ninth 
divided among the children of my deceased son, John W. 
Nalley; provided however, that the share of my said son 
Bernard Nalley shall be held by my said trustee, Alfred W. 
Nalley, for his use and benefit and my said trustee is author¬ 
ized to expend the principal of his said share for his use 
and benefit if necessary, but in the event he regains his 
mentality and is discharged from the hospital as cured, his 
said share shall be paid over to him by my said trustee; 
provided, however that if any of my children are occupying 
my residence, at the time of my death, they shall be per¬ 
mitted to occupy it until it is sold, without the payment of 
rent. 
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Second: All the rest, residue and remainder of my estate 
of every character and description and wheresoever lo¬ 
cated, including premises 1101 Eleventh Street, Southeast, 
in the District of Columbia, I give, bequeath and devise to 
my son, Alfred W. Xalley, in fee simple and absolutely, as 
trustee, to sell and convey the same in fee simple as soon 
after my death as may be practicable and when, in his judg¬ 
ment, a fair price can be obtained therefor—the purchaser 
or purchasers being relieved of seeing to the application of 
the proceeds,—and after deducting the costs and expenses 
incident to such sale, as well as the cost and expense of 
probating this will and any debts that I may owe at the 
time of my death which have not been satisfied from the 
sale of my residence, or if mv residence has not vet been 
sold. The proceeds remaining shall be divided by him into 
nine equal parts and one-ninth to be paid among my chil¬ 
dren, and their descendants per stirpes, as provided in the 
sale of my residence. 

Third: Pending the sale of my said property, located at 
1101 Eleventh Street, Southeast, I direct my trustee to col¬ 
lect the rent therefrom and out of the same to maintain 
the property there located and that at 531 Ninth Street, 
Southeast, in a good tenantable condition, pay the taxes 
and assessments that may be levied thereon and keep the 
same insured against loss by fire, and the next income from 
said property shall be retained by him until the property 
is sold, when such net income shall be divided in the same 
manner as hereinbefore provided for the division of the 
proceeds from the sale thereof. 

9 Fourth: I nominate and appoint my son, Alfred W. 

Nalley, as Executor hereunder without bond. 

In testimony whereof I hereunto set my hand and seal at 
Washington, D. C., this 23 day of February, A.D., 1934. 

(Signed) MARY C. NALLEY (Seal) 



12 


The foregoing last Will and testament of Mary Catherine 
Xalley was first signed, sealed, published and declared by 
her as and for her last Will, and testament in our presence, 
and we, at her request, in her presence, and in the presence 
of eaqh other, hereto subscribe our names as attesting wit¬ 
nesses. 

MARY C. XALLEY 
Address: 531 - 9th SE. 

1 J. ELMOX SHELTOX 

Address: 729 - 17th St. S.E. 

GEORGE L. LESCALLETT 
Address: 535 - 10 St. S.E. 

4. Plaintiff avers that under the provisions of the afore¬ 
said trust deed of June 16, 1930, her mother, Mary Cather¬ 
ine Xalley, did not possess the power to direct said trus¬ 
tees, Alfred W. Xalley and J. Elmon Shelton, to convey the 
property therein described to the defendant George Rose, 
trustee, nor did said trustees possess the power to convey 
said property to the said George Rose, trustee, as at¬ 
tempted by the aforesaid deed dated February 6, 1934 and 
recorded April 9, 1934 in Liber 67S7 folio 585 et seq., and 
that the same is void insofar as it purports to do so. 

Furthermore, plaintiff avers upon information and be¬ 
lief that her mother did not voluntarily and of her own free 
will either direct, execute or deliver the said deed dated 
February 6, 1934 to the defendant George Rose, trustee, 
but she avers that its execution, delivery and recordation 
were inspired and procured through undue influence prac¬ 
ticed and exercised upon her mother by the defendant 
Alfred W. Xalley. 

10 5. Plaintiff further avers that her mother, Mary 

Catherine Xalley, did not, by virtue of the provisions 
of the aforesaid trust deed dated June 16,1930, possess the 
power, without plaintiff’s consent which was not obtained, 
to divest her of the title of said property known as prem- 
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ises 531 Ninth Street, Southeast, which her mother had 
settled upon her by said voluntary deed of June 16, 1930, 
and that therefore the said deed of February 6, 1934, inso¬ 
far as it attempts to divest her of the beneficial and equi¬ 
table title to said premises, is void. 

6. By reason of the matters and facts aforesaid, all of 
which plaintiff expects to establish by competent evidence 
at the hearing of this action, she is advised by counsel and 
upon such advice avers that notwithstanding the aforesaid 
deed of February 6, 1934 and recorded April 9, 1934 in 
Liber 6787 folio 585 et seq., and its provisions, and the 
aforesaid Will and Testament of her mother dated Febru¬ 
ary 23,1934, she is entitled to a judgment requiring the de¬ 
fendant Alfred W. Nallev, as surviving trustee under the 
aforesaid deed dated June 16, 1930 and recorded June 27, 
1930 in Liber 6461 folio 365 et seq., to convey to her in fee 
simple the legal title to the aforesaid described property 
known as premises 531 Ninth Street, Southeast, as pro¬ 
vided in and by said deed in trust. 

Accordingly, plaintiff prays: 

1st: That the defendant Alfred W. Nalley, as surviving 
trustee under said deed in trust dated June 16, 1930, be 
directed to convey to her in fee simple the legal title to the 
aforesaid described property improve by premises 531 
Ninth Street, Southeast. 

2nd: That it be adjudged that the deed in trust dated 
February 6, 1934 and recorded April 9, 1934 in Liber 6787 
folio 585 et seq., is void upon the ground or grounds 
11 stated in this complaint. 

3rd: That it be adjudged that no title to the real estate 
known as premises 531 Ninth Street, Southeast, is vested 
in the defendant George Hose, trustee, or in the defendant 
Alfred W. Nalley, as trustee and executor under the Will 
of Mary Catherine Nalley, deceased. 
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4th: That she may have such other and further relief 
in the premises as the Court deems proper. 

ELSIE MARIE NALLEY BETKER 

GEORGE C. GERTMAN 
Attornev for Plaintiff 
American Security Building 
730 15th Street 
"Washington, D. C. 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing Com¬ 
plaint by me subscribed and I know the contents thereof; 
that the facts therein stated as of my own personal knowl¬ 
edge are true and those stated as upon information and 
belief I believe to be true. 

! ELSIE MARIE NALLEY BETKER 

Subscribed and sworn to before me this 24th day of Octo¬ 
ber, A.D. 1941. 

THERESA BUCKHANTZ 

(Seal) Notary Public, D. C. 

***••••••• 

12 : Endorsed: Filed Apr 20 1942 Charles E. Stewart, 

Clerk 

Amended Complaint 

Pursuant to the order of the Court entered on March 
30, 1942, plaintiff amends the second paragraph of para¬ 
graph 4 of the original complaint, as follows: 

Some time in the spring or summer of 1933 I went to a 
drugstore to purchase medicine for my mother, leaving 
Mrsi Mollie Valentine, residing at 523 Ninth Street, South¬ 
east, to take care of her during my absence. Shortly after 
I left my mother remarked to Mrs. Valentine , 11 do not leave 
me alone if Alfred comes”. Alfred came while I was at the 
drugstore and took with him the contents of an envelope 
which he removed from a chest of drawers in the room my 
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mother occupied. My mother said to him, “do not take 
those papers—don’t take anything away with you”. Nev¬ 
ertheless he took them and I aver that one of the papers he 
took was the deed dated June 16, 1930 or a copy thereof. 
I was not present when the alleged deed dated February 
6,1934 was made and executed; neither was I present when 
the alleged Will dated February 23, 1934 was supposedly 
executed by my mother. The execution of these 
13 papers was procured by any brother Alfred W. 

Xalley while, I believe, I was doing jury service in 
the Police Court. My mother at that time was 81 years 
of age, feeble mentally and physically, and very easily 
influenced. 

Manv times after the vear 1934 mv mother told Miss 

* W V 

Daisy Naylor, residing at 524 Ninth Street, Southeast, that 
it had been so arranged that upon her death premises 531 
Ninth Street, Southeast, would be mine. 

I charge as a fact that my mother never voluntarily exe¬ 
cuted the deed dated February 6, 1934, nor the Will dated 
February 23, 1934, and that at the time of the alleged exe¬ 
cution of these documents my mother was under the dom¬ 
ination and control of my brother Alfred W. Nallev, and 
these matters I expect to prove by competent evidence at 
the hearing of this action. 

I furthermore charge as a fact that if my mother volun¬ 
tarily executed the deed and Will aforesaid, that she did 
not comprehend or understand the business in which she 
was engaged in transacting at the time as it was always 
her intention, as expressed to others, that I was to have 
our home property at her death. 

ELSIE MARIE NALLEY BETKER 

GEORGE C. GERTMAN 
Attorney for Plaintiff 
American Security Building 
730 15th Street 
Washington, D. C. 

• ••*•••••• 
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14 ! Endorsd: Filed Jul 11 1942 Charles E. Stewart 

Clerk 

Answer of Alfred IT. Nalley to Complaint 

The answer of Alfred \Y. Nalley respectfully represents 
to this Honorable Court as follows: 

First Defense 

Complaint fails to state a cause of action upon which re¬ 
lief can be granted. 

Second Defense 

1. He admits the allegations in paragraph 1 of said Com¬ 
plaint contained insofar as it pertains to relationship of 
plaintiff and the decedent, Mary Catherine Nalley, and the 
execution and recordation of the deed in trust, therein more 
fully described and set forth; he denies each and every alle¬ 
gation in the last two unnumbered paragraphs of para¬ 
graph 2 of said Complaint. 

2. He denies each and every allegation in paragraph 2 
contained. 

3. He admits the date of death of decedent and the exe¬ 
cution and recordation of the deed in trust therein more 
fully set forth, but denies that it was not until decedent’s 
death that plaintiff learned of said instrument; he admits 
that the will therein more fully set forth was the last will 
and testament of his deceased mother and that it has been 
admitted to probate without prejudice to the right of plain¬ 
tiff to maintain this suit. 

4. He denies each and every allegation and conclusion of 
law set forth in paragraph 4 of the original Complaint and 
as amended. 

5. He denies each and every allegation in paragraph 5 of 
said Complaint. 

6. He denies each and every allegation in para- 

15 graph 6 contained. 

7. Further answering, this defendant avers that 
all of the acts of his deceased mother were voluntary, that 
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she was of sound mind and knew the import of her each and 
every act. That neither he nor anyone else exercised any 
fraud or undue influence on her in connection with the exe¬ 
cution of either of the deeds or of the will. 

Wherefore, this defendant prays that plaintiff’s Com¬ 
plaint be dismissed with costs. 

MILTON KAPLAN 
932-36 Investment Building 
Washington, D. C. 

Attorney for Defendant 

Copy of foregoing Answer mailed to Arthur J. Hilland, 
Esquire, attorney for plaintiff, this 9th day of July, 1942. 

MILTON KAPLAN 

16 Endorsed Filed Jul 21 1942 Charles E. Stewart, 
Clerk. 

Answer of George Rose 

The answer of defendant, George Rose, to the amended 
complaint filed herein, states as follows: 

1. This defendant admits the allegations of paragraph 1 
of the said complaint respecting the relationship of the de¬ 
cedent and plaintiff, and matters alleged therein as appear¬ 
ing among the Land Records of the District of Columbia; 
this defendant denies the remaining allegations of said 
paragraph 1. 

2. This defendant denies the allegations of paragraph 2 
of said complaint. 

3. This defendant admits the death of Mary Catherine 
Nalley, and the matters alleged therein as appearing of 
record in the office of the Register of Wills for the District 
of Columbia and among the Land Records of the said Dis¬ 
trict; this defendant denies the remaining allegations of 
said paragraph 3. 

4. This defendant denies the allegations of fact contained 
in paragraph 4 of said complaint, and avers that he is not 
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required to make answer to the conclusions of law contained 
therein. 

5. This defendant denies the allegations of fact contained 

in paragraph 5 of said complaint, and avers that he 
17 I is not required to make answer to the conclusions of 
law therein contained. 

6. This defendant denies the allegations of paragraph 6 
of said complaint. 

7. And for further defense to said action defendant avers 
that the complaint fails to state a cause of action upon which 
relief can be granted. 

JAMES A. CROOKS 
"Washington Loan & Trust 
Building 

Washington, D. C. 

i Attorney for George Rose. 

Copy of foregoing Answer mailed, postage prepaid, to 
Arthur J. Hilland, Esquire, attorney for plaintiff, Shore- 
ham Building, Washington, D. C., on the 16th day of July, 
1942. 

• JAMES A. CROOKS 

Attorney for George Rose. 

IS ! Endorsed Filed June 4 1913 Charles E. Stew¬ 
art, Clerk. 

Findings of Fact and Conclusions of Law 
Findings of Fact 

The Court finds as facts that there was no evidence in anv 

•> 

manner sustaining the following charges: (1) That the de¬ 
cedent, Mary C. Xalley, was on February 6,1934 or on Feb¬ 
ruary 23, 1934 feeble mentally and physically and very 
easily influenced; (2) That the decedent never voluntarily 
executed the deed dated February 6, 1934 or the will dated 
February 23, 1934; (3) That at the time of the execution 
of these documents the decedent was under the domination 
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and control of the defendant, Alfred W. Nalley; (4) That 
the decedent did not comprehend or understand the nature 
of the transactions, and the Court finds as facts that on 
February 6, 1934 and on February 23, 1934 the decedent 
was of sound and disposing mind, and that the Deed in 
Trust of February 6, 1934 and the Will of February 23, 
1934 were duly executed by the decedent free of any coer- 
sion, fraud or dominating or undue influences. 

And the Court finds as a fact that there was no agreement 
whereby the decedent agreed to devise or convey premises 
531 9th Street, S.E. to plaintiff in consideration for the 
alleged services rendered by the plaintiff to her; and that 
the Deed in Trust of June 16, 1930 was not executed 
19 in consideration of the same. 

Conclusions of Law 

The Court therefore makes the following Conclusions of 
Law: 

1. There was no fraud or undue influence practiced upon 
the decedent, Mary C. Nalley, and that the Deed in Trust 
of February 6,1934 and the Will of February 23,1934 were 
duly executed by said decedent who was at such times of 
sound and disposing mind. 

2. That the Deed in Trust of June 16, 1930 did not pre¬ 
clude the execution of the Deed in Trust of February 6, 
1934 but that the latter Deed was executed pursuant to the 
provisions of the former Deed. 

3. That plaintiff’s rights and interests are governed by 
the Deed in Trust of February 6, 1934. 

4. That plaintiff is not entitled to a Deed conveying title 
to premises 531 9th Street, S. E. to her. 

By the Court 

DANIEL W. O’DONOGHUE 
Justice 


June 24th, 1943 
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20 Endorsed Jun 24 1943 Charles E. Stewart, Clerk 

Order 

This cause having come on to be heard at this term of 
Court and upon consideration of the pleadings filed herein, 
the evidence adduced in open Court and the argument of 
counsel and pursuant to the Findings of Fact and Conclu¬ 
sions of Law filed herein it is by the Court this 24th day of 
June, 1943, 

Adjudged, Ordered, and Decreed: That the complaint 
filed herein, as amended, be and the same is hereby dis¬ 
missed as against both defendants. 

By the Court 

I DANIEL W. O’DONOGHUE 

Justice 

21 Endorsed Filed Jun 30 1943 Charles E. Stewart, 
Clerk 

Notice of Appeal 

Xdtice is hereby given this 30th day of June, 1934, that 
plaintiff, Elsie Marie Nallev Betker, hereby appeals to the 
United United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
24th day of June, 1943 in favor of defendants Alfred W. 
Nallev, Surviving trustee under Deed and Executor under 
Will; and George Rose, Trustee, against said plaintiff, Elsie 
Marie Nalley Betker. 

i G. C. GERTMAN 

Attorney for Plaintiff 

Memoranda 

June 30 1943 

Copies of notice of appeal mailed by Clerk to Kaplan 
and Crooks, Attorneys for Defendants. 

Bond for costs on appeal ($250.00) filed. 
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22 Endorsed Filed June 30 1943 Charles E. Stewart, 
Clerk 

Statement of Points on Which the Plaintiff (Appellant ) 
Intends to Rely on Her Appeal from the Final Judg¬ 
ment Entered Against Her in This Action on June 24, 
1943, Pursuant to Rule 75(d) of the Rules of Civil Pro¬ 
cedure of the District Courts of the United States. 

The District Court erred as follows: 

1. In entering the appealed judgment dismissing plain¬ 
tiff’s originad complaint. 

2. In not adjudging that plaintiff was entitled to the re¬ 
lief prayed for by her original complaint. 

3. In adjudging that Mary Catherine Xalley by her deed 
dated June 16, 1930 and recorded June 27, 1930 in Liber 
6461 folia 365 et sey., copied in the complaint, reserved 
unto herself the power to revoke or modify the provisions 
of said deed in case she changed her mind. 

4. In adjudging upon the admitted allegations of the orig¬ 
inal complaint that Mary Catherin Nalley, by virtue of the 

said deed dated June 16, 1930 and recorded June 27, 

23 1930 in Liber 6461 folio 365 et seq., reserved unto her¬ 
self the power to direct her trustees, Alfred W. 

Xalley and J. Elmon Shelton, without the consent of plain¬ 
tiff thereto, to make, execute and deliver the deed dated 
February 6, 1934 and recorded April 9, 1934 in Liber 6787 
folio 585, copied in the original complaint. 

5. In adjudging that the deed dated February 6, 1934 
and recorded April 9, 1934 in Liber 6787 folio 585, copied 
in the original complaint, constitutes the due execution of 
the powers and authority reserved by Mary Catherine Xal¬ 
ley under her deed dated June 16, 1930 and recorded June 
27, 1930 in Liber 6461 folio 365 et seq. 

6. In adjudging that Mary Catherine Xalley, by virtue 
of the said deed dated June 16, 1930 and recorded June 27, 
1930 in Liber 6461 folio 365 et seq., reserved unto herself 
the power to dispose of the property therein described by 
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her liist AVill and Testament copied in the original com¬ 
plaint. 

7. In not adjudging that the plaintiff, by virtue of the 
deed dated June 16, 1930 and recorded June 27, 1930 in 
Liber 6461 folio 365 et ^eq.. is the present equitable owner 
of premises 531 Ninth Street, Southeast, as described in 
the original complaint, and that she is entitled to have the 
legal title thereof conveyed to her as provided in and by 
that deed. 

8. In adjudging that Mary Catherine Xalley did not di¬ 
vest herself of all of her right, title, interest and estate in 
premises 531 Ninth Street, Southeast, by the said deed 
dated June 16, 1930 and recorded June 27, 1930 in Liber 

6461 folio 365 et seq., except to direct the sale or 

24 mortgage of that property by absolute deed or to 
lease the same. 

GEORGE C. GERTMAX 
i Attorney for Plaintiff 

Service of copy of the foregoing points acknowledged 
this 30th day of June, 1943. 

MILTON KAPLAN 

Attorney for Defendant Alfred IT. Xalley. 

JAMES A. CROOKS 
Attorney for Defendant George Rose. 

25 i Endorsed Filed June 30 1943 Charles E. Stewart, 

Clerk. 

Designation of Record 

It is hereby stipulated and agreed between the parties 
through their respective counsel, that the following shall 
constitute the record on appeal in this case and be printed 
in the appendix to the brief of the appellant: 

1. The complaint and amended complaint. 

2. The separate answers of the defendants. 
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3. Findings of fact, conclusions of law and final judg¬ 
ment dismissing the complaint and amended complaint, and 
the date of the entry and filing thereof. 

4. Plaintiff’s notice of appeal and the date of filing 
thereof. 

5. Memorandum or certificate of Clerk of the Court show¬ 
ing date of his mailing to counsel for the defendants of no¬ 
tice of plaintiff’s appeal. 

26 6. Memorandum showing filing and approval of 

cost bond and the date of filing thereof. 

7. Copy of plaintiff’s points relied on on appeal, date of 
filing thereof, and memorandum of acknowledgment by de¬ 
fendants’ counsel of service of copy thereof. 

8. Copy of this designation of record. 

GEORGE C. GERTMAN 
Attorney for Plaintiff 

MILTON KAPLAN 
Attorney for Defendant Alfred 
W. Nalley 

JAMES A. CROOKS 
Attorney for Defendant 
George Rose 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8577 


ELSIE MARIE NALLEY BETKER, Appellant 

v. 

ALFRED W. NALLEY, Surviving Trustee Under Deed 
and Executor and Trustee Under Will, and GEORGE 
ROSE, Trustee, Appellees. 


Appeal from a Final Judgment of the District Court of the 
United States for the District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

Appellant’s “Statement of the Case” is so replete with 
statements of alleged facts which are (1) completely be¬ 
yond the record of the case, and (2) decided adversely to 
and abandoned by the appellant, as to warrant a brief 
statement by appellees. 
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Appellant filed her Bill of Complaint (Appt’s App. 
pp. 2-5). It was made more definite and certain by her 
Amended Complaint (Appt’s App. pp. 14-15). To this, 
appellees filed their respective Answers (Appt’s App. 

pp. 16-18). 

These pleadings created the following issues: 

OF FACT. 

1. Did the decedent execute the deed in trust of 
June 16, 1930, in so far as it concerned the plaintiff— 
appellant herein—in consideration of the care, atten¬ 
tion, affection and society which she (plaintiff) be¬ 
stowed upon her mother since childhood? (Appt’s 
App. pp. 5-6.) 

i 2. Did the decedent voluntarily execute the deed 
dated February 6, 1934, and the will dated February 
23, 1934? (Appt’s App. p. 15.) 

3. Was the decedent at the time of the alleged exe¬ 
cution of these instruments under the domination and 
control of the defendant Alfred W. Nallev? (Appt’s 
App. p. 15.) 

4. Did the defendant at the time of the execution of 
these instruments comprehend or understand the na¬ 
ture of the transactions? (Appt’s App. p. 15.) 

5. Was the decedent at the time of the alleged exe¬ 
cution of these instruments feeble, mentally and physi¬ 
cally, and very easily influenced? (Appt’s App. p. 15.) 

OF LAW. 

6. Did the decedent reserve the power in the deed 
in trust of June 16, 1930, to execute the deed in trust 
of February 6, 1934? 

The cause came on for trial upon the foregoing issues. 
At the conclusion of the appellant’s (plaintiff below) evi- 
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deuce, the appellant admitted upon the questioning of the 
Trial Justice that there was no evidence to sustain the 
factual charges. Plaintiff’s counsel stated that he was 
thereupon abandoning such contentions. The Trial Jus¬ 
tice stated that because of the seriousness of such charges, 
he was making specific findings of fact to such effect. They 
appear in the Court’s Finding of Facts. (Appt’s App. 
pp. 18-19.) 

This left but the single issue of law. 

After argument of counsel, the Trial Justice found as a 
matter of law the decedent had the power to execute the 
deed in trust of February 6,1934. (Appt’s App. pp. 18-19.) 

All of the issues having been resolved in favor of the 
defendants, the Trial Justice dismissed appellant’s Com¬ 
plaint and Amended Complaint. (Appt’s App. p. 20.) 

Appellant thereupon noted this appeal. No testimony 
was made part of the Record, appellant admitted the find¬ 
ings of fact, and in her Statement of Points to be relied on 
in this appeal set forth only those points relating to the 
issue of law. (Appt’s App. pp. 21-22.) 

Therefore, the only issue before this Honorable Court is 
the construction of the deed of June 16, 1930, from the in¬ 
strument alone, and upon the premise that there are no 
facts or testimony supporting appellant’s contention, and 
therefore, appellees join in the same brief, urging the same 
construction of the instrument. 

SUMMARY OF ARGUMENT. 

1. The Deed in trust of June 16, 1930, specifically re¬ 
served unto the grantor the power of revocation; and 
therefore, the deed in trust of February 6, 1934, was prop¬ 
erly executed and is the deed in trust which governs the 
rights of the appellant herein. 

A. The reservation of the power of sale in a deed in 
trust is the reservation of the power of revocation. 
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B. The deed in trust in direct language reserved to the 
grantor the power to direct the future disposition of all 
or any of the property or any lesser estate therein. 

C. 1. An instrument must be construed from its four 
corners with the purpose in mind of carrying out the inten¬ 
tion of the maker thereof without regard to technical 
language. 

2. The intention of the grantor was to reserve the right 
to determine any future disposition of the property at her 
direction. 


ARGUMENT. 

A. The reservation of the power of sale in a Deed in Trust 
is the reservation of the power of revocation. 

It is conceded by appellant that the grantor reserved the 
power of sale. 

The sole question on this appeal is whether there was a 
reservation of the power to revoke the trust and otherwise 
dispose of the subject matter. 

In the case of Sims v. Brown, 252 MO. 5S, 158 S. IV. 624 
it was specifically held that by reserving the power of sale 
of the property which is the subject of the trust, the set¬ 
tlor reserves a power of revocation. 

Therefore, and appellant offers no authority to the con¬ 
trary, the grantor reserved the power unto herself to exe¬ 
cute the deed in trust of February 6, 1934. 

B. The Deed in Trust in direct language reserved to the 
grantor the power to direct the future disposition of 
all or any of the property or any lesser estate therein. 

In addition to such direct legal interpretation adverse 
to appellant’s contention, a reading of the instrument it¬ 
self reveals that in direct language the grantor reserved 
full powers of disposition of the property. 
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The grantor, in the Deed in Trust of June 16, 1930, con¬ 
veyed the property upon the following trusts, the construc¬ 
tion of which is the subject matter of this appeal: 

(a) For the use and benefit of the party of the first 
part during her lifetime, she to receive the entire net 
income therefrom. 

(b) To convey the said property or any part there¬ 
of, or any less estate, by absolute deed or by mort¬ 
gage, as the party of the first part may direct, such 
direction to be evidenced by her joining in the convey¬ 
ance and signing and acknowledging the same. 

(c) Upon the death of the party of the first part, 
unless it be otherwise disposed of in fee as provided 
above by paragraph lettered (b), to convey the afore¬ 
said parcel (1) in fee simple and absolutely to Elsie 
Marie Xallev, daughter of the party of the first part, 
subject to any encumbrance that may be placed upon 
said property by the party of the first part. 

The language of paragraph (b) clearly and succinctly 
reserves the power to direct the conveyance of all the prop¬ 
erty, any part of the property or any lesser estate than the 
fee by either deed or mortgage. 

It is therefore respectfully submitted that in plain Eng¬ 
lish words the grantor reserved the right to determine the 
future alienation and encumbering of the property, any 
part of it or any estate in it. 

Paragraph (c) did no more than provide for the disposi¬ 
tion of the property depending upon whether the grantor 
did or did not exercise any of her prerogatives in para¬ 
graph (b). 

Appellant’s contention is that paragraph (c) granted to 
appellant a vested interest with no power or right in the 
grantor to revoke it; but concedes that the grantor could 
sell the property, encumber the property, and/or lease the 
property, free and clear of any rights, privileges, interests, 
estates or any other claims of the appellant. 
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Appellees respectfully submit that the concession is re¬ 
pugnant to the contention. If grantor could sell, mortgage 
or leasb the property without appellants alleged equitable 
title inuring to the property or proceeds, then it follows 
that she has no vested equitable title and the grantor could 
direct the execution of a new Deed in Trust. 

Appellant seeks to reconcile such apparent inconsisten¬ 
cies by arguing that, while the grantors had powers of 
alienation and such powers extended to the whole, any part 
or any estate in said property, they were limited to a sale, 
mortgage or lease. 

The incongruity of such explanation is apparent. The 
power reserved is generally “to convey’’ and not specifi¬ 
cally to “sell, mortgage or lease”. The former is all em- 
braeive, while the latter is restrictive. Appellant has 
sought to read into the instrument restrictive language 
which does not exist. 

It is therefore respectfully submitted that the context 
of the instrument specifically reserved to the grantor com¬ 
plete powers over the future disposition of the property. 

C. 1. An instrument must be construed from its four cor¬ 
ners with the purpose in mind of carrying out the 
intention cf the maker thereof without regard to tech¬ 
nical language. 

The intent must primarily be gathered from a fair con¬ 
sideration of the entire instrument and the language em¬ 
ployed therein. 

Kaleialii v. Sullivan , 242 Fed. 446, 449. 

TFf’se v. Watts, 239 Fed. 207, 218. 

Hnbbiard v. Coin. 137 Fed. 822, 830-1. 

Brou n v. Reeder . 108 Mo. 653. 

Kearney v. Kirkland. 279 Ill. 516, 524. 
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2. The intention of the grantor was to reserve the right to 
determine any future disposition of the property at 
her direction. 

It is apparent from the language of the Deed in Trust 
of June 16, 1930, identically repeated in the Deed in Trust 
of February 6, 1934, that by the use of the broad language 
of “convey”, “all or part”, “lesser estate”, “absolute 
deed”, and “mortgage” the grantor was reserving the full 
power of future conveyancing of the property, regardless 
of by what means. 


CONCLUSION. 

It is, therefore, respectfully submitted that the grantor 
in the Deed in Trust of June 16, 1930 reserved the right 
and power to execute the Deed in Trust of February 6, 
1934 and the judgment of the Trial Court should therefore 
be affirmed. 

Respectfully submitted, 

Milton Kaplan, 

Attorney for Appellee , 

Alfred W. Nallev, Surviving 
Trustee Under Deed and 
Executor and Trustee under 
Will, 

932 Investment Building, 
Washington, D. C. 

James A. Crooks, 

Attorney for Appellee , 

George Rose, Trustee, 

Washington Loan & Trust 
Building, 

Washington, D. C. 


